
ATTACHMENT D

Lewis I. Cohen hereby declares under penalty of

perjury that the following i. true:

On June 7, 1991 I attempted to review the file. in

the Office of the Prothonotary in the Court of COllllllOn

Pleas in Pittsburgh, Pennsylvania of the following two

actions: G.D. 88-02730 and G.D. 89-22010. As part of

the file there was included an envelope which was

sealed. I asked an employee of the Clerk' s Office named

Terry Sands whether I could review the contents of the

envelope. Mr. Sands checked with another person, and

then opened the envelope for me and handed me the

transcript of the May 24, 1991 hearing before Judge John

L. Musmanno. I asked Mr. Sands if I could xerox the

transcript. Be told me that was not permitted, but that

I could make whatever notes I wanted of the transcript.

I then copied the transcript verbatim except for that

portion dealing with mutual releases. Attached hereto is

a typewritten copy of the text from those verbatim notes.

Prior to the ••a1ing of the record ordered at the

settlement conference, I had inspected the record and

obtained copies of a number of dOCUlllents, including the

Amended Complaint in GD88-02730, the Complaint and

Amended Complaint in GD89-220l0: the jury verdict in

GD88-02730 and accompanying InterrOCJatories: the Court' s

August 17, 1990 Order disposing of Defendants' Motion For
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Po.t Trial Relief, the tran.cript of a February 13, 1990

trial ••••ion in which jury charge. were given 1 and a

portion of the trial tran.cript indexing the te.timony

and exhibit. contained in the record. I did not obtain

copies of .uch t ••timony or exhibit. since I assumed that

they were part of a public r.cord that would still be

available at .uch time as any documents became necessary.

>~:~~t
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DATE
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Let the record reflect that we are in Chambers,

that we have been discussing settlement, and the ease has

been resolved.

Present in Court are the plaintiff, with her

counsel Howard Leuik, the defendant's counsel, Terrance

.Murphy, Allan AIldraseik, Edward Meyers, General Manager

of WBZZ and Allan Box, President of EZ Communications.

Both sides have agreed that the amount of

settlement will be absolutely confidential. It will not

be discussed in any sort of range, whether it be one

figure, two figures or SO figures.

There will be no inkling whatsoever of the range of

the settlement other than the parties are permitted to

say to anybody that the case was amicably resolved. Both

parties are pleased with the settlement. It ends many

years of potential litigation. Other than that they will

say nothing about it.

The plaintiffs will settle and discontinue the

present action G.D. 89-22010.

The plaintiff will also settle and discontinue the

prior action G.D. 88-02730.

Further, that this settl...nt encompasses the

plaintiff withdrawing their letter of inquiry with the

PCC.

Further, the plaintiff agr,es that she will not

flle a complaint with the FCC~ She will not as.ist
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~..
<i..:~', anybody in filing • complaint with the PCC. She will in

no way directly or indirectly .ssist anybody in filing a

complaint.

l'urther, should' she be subpoened, in the unlikely

event some Party that we don't know about files a com

plaint, she will refuse to testify on the grounds that

the Court Order in this present cas. prohibits her, and,

it is understood that if that Order doesn't prevent her,

that that will not be a violation of this agreement.

In other words, she will go as far as refusing to

testify and saying that you'll have to get approval from

Judge Musmanno who will not give approval. If somehow

1 1 m overruled by some higher court, then understand that

that I s not a breach of the agreement. She has given her

assurance that she will not do anything voluntarily in

any way to cause you a problem with the PCC. I mean I

don I t know how much broader I can make it other than

that.

fte Court:

Purther, the parties a9ree that the record on

appeal at G.D. 8.-02730, the parties agree that the

entire record will be sealed by Court Order, including

transcripts of testimony, any pleadings, documents filed,

any briefs, letters that were attached as exhibits to

those briefs or records. All will be sealed by Court

Order.
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[~.r. ~ollow. a eli.ca••ion coac:erDiDg the

Court: '. Ord.r CODCerDiDg .ataal rel...... J

The parties further agree that as part of the

agreement they intend to execute, that there will be a

"mutual non-disparagement clause and •••••

A statement in the release that the objected to

conduct by Ms. Randolph was not that of management but

that of co-workers or co-employees.

!'be Court:

An essential consideration of this settlement
~,

agreement is the need for confidentiality on both sides.

Accordingly, it's to be understood by both parties should

there be any breach of the confidentiality provisions,

that the Court will then entertain a contempt action

against the breaching party. In other words, any breach

of this agreement will involve a contempt citation.

Mr. Kawin:

Defendants will pay record costs.

'!'be Co~:

All the parties were present during the discussion

of the terms, and for the record Ms. Randolph, do you

agree to the settlement?

JIa. ltaDdolph:

Yes, I do.
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ft. COUrt:

Mr. Louik?

ar. Loa.ik:

I do.

'!'he Court:

Mr. Kudn?

1Ir. Ka-ia:

Yes sir.

'!'he Court:

On behalf of the defendant Mr. Box, the President,

do you agree?

Mr. Boz:

Yes, I do.

'!'he Court:

Mr. Meyer, do you agree?

Mr. Meyer:

Yea.

fte Court:

Mr. Murphy?

Mr. Murphy:

I do.

'!'be Court:

Mr. ADdr••cik?

.Ib: • b4r••elk:

I do.
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Iaport 10. '1-73 GDDAL ACTIOI Kay 9, 1991

rec MODIFIES 1'90 lOLICY StATDlDT AlII) OID!a COICEDING CIAIACTEI
QUALInCATIORS or IIOADCAST LICDSUS!IElKIrrns

The Co_i..llioa ha. lIOCIified k. 19to loliey Stat_at aad Order relard
iDl cbaracter q1lalificatioD. of broadca.t lkea.e.. aacl penlkt.el by e"iDa
the repor t iDl burdell !apoleel oa licell.ee•• aad c larif1iD. the reportiDl
requirement.

Under tbe a••llded rul•• , all broadca.t p.rmittee. aDd lieellleel "It
report to tbe Co_ulioD allY adverle fiDdiA. or ad"er.e final actiDlI takell
by aDy court or ad.iDiitrative body tbat iD"olvel cOllduct bearinl oa tbe
perllittee"". or lieelll.e""l character qualificatiDa. and that would be report-
able :in connectioa v ith any applicatioa for ren."al. Such reports t be
filed with:in 90 daYI of the date tbe p.raktee or lieen.ee bec are of
.IIY luch reportable ad"erle findin•• or ad".r.e fiD.l actionl not prev••ly
reported to tbe Co_ulion. Currelltly. lie.n.eel are r.quired to file .ucb
reportl v itbiD 30 day. of tbe rele".nt adjudic.tion. The COIII:IIUIiOD .t.ted
that permittees and licenlees bear the obliaation to make rea,ollable. 100d
faitb effortl to become kllovledleable of any sucb reportable adjudicated
miscoDduct.

The Hed ia Aceel. Irojec t (HAP) and t.l.co_uDication. lelearch aad
Action Center (TMC) ••lted the Co_illion to further .xpand the ra11le of
r.l.".Dt ai.coaduct aad the .eope of aatterl tbat .alt be r.ported to
iDelude all civil "dl.eatl iDvobiAl .ilrepre••atat.a, .b.ther or aot tlte
wrepre.eatatioa 11 .ade to a lov.na.atal 1Iait. nay allo a.ked tbat tb.
Coaais. ion cOD.U.r coavictioa. for aon-.eriou. a••ell a••erioul aia
d..eanor••

Additionally, CroDic1e Iroadea.tml Co., lo.t-I",.veek Statio1ll, lac.,
The IrovUenc. J01lraal Coapaay. Slt.aaadoab Va11.y Iducatioaal T.l."ilma
Corporatioa. aael the .p.rtaa I.dioc••t" CoapaDy CJoiDt I.titioD.r.) a.keeI
the Co_il.1oa to •••• the r.portiDl burdea .po.eel oa lic.a.ee. aael to
clarify the reportiDa reqau..at.. Itl r,,1Ie.t Val Iratecl. m part.

With re.pect to IfAI aad TlAC, the Co_il.1oa d.clilled to .xp.nd tbe' •
r.portiDl requir..eat. of 1icen..... A. to ci"il ..tter•• tbe C..ill.a
apr•• led coatau.d b.lief that jucl•••at. rel.tm. to fr.uduleDt repre
.entationl to .Io".raaeatal unit or •••••edia related violation. of
antitru.t or aDcico.petiti"e law. bear ,.o.t directly 011 aD .pplic.at"".
qualific.tion to be a broadca.t lieen.ee.

(over)
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The Co_a. ioD reeolnized that .o.e e i"i1 ••pre.eatation. Dot iDvol.
ial lo"ern.encal uDit..., be relevaDt to a broadea.ter'. character qualifi
cation.. lowe"er. the C~iI.ion .aid tbat ba.ed on it.- izperieace. the
eatelory of e bit .ilrapra.eDtatioD 11 too b<l'oad to be pre'Uapti"ely rele
"aat to a broadealter'. qualificatioD.. It .ay. bowever. cOD.ider such
aatter. oa a ea.e-by-ca,e-ba.iI.

I.e tioD by tbe Co_ii, ioa May 1. 1"1. by lIe.orDchlll OpiAioD aDel Order
(FCC '1-146). Co_i•• ioDer. Sikes (Chair.aa). Que110. Har.hall. Barrett,
aDd Duccaa.

-I'CC-

Rew. Hedia contact: Patricia A. Cb... at (202) 632-5050.
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I, Dana Chisholm, do hereby certify that on the 18th day

of October 1993, a copy of the foregoing "Petition To Deny"

was sent first-class mail, postage prepaid to the following:

Howard J. Braun, Esq.
Rosenman , Colin
1300-19th Street, N.W.
Washington, D.C. 20036

Rainer K. Kraus, Esq.
Herbert D. Miller, Jr., Esq.
Koteen , Nattalin
1150 Connecticut Avenue, N.W.
suite 1000
Washington, D.C. 20036



ATfACHMENT B TO

MOTION TO ENLARGE ISSUES



STAI&I.sRETURN
~ebetal [ommunieatioM [omm~8ion

Washington, D. C. 20554
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IN RE APPUCATION OF

PnTsBURGH PARTNERS, LP.
AssIGNOR

EZPnTsBURGH, INc.
AssIGNEE

FM RADIo SfATION WQKB,
NEW KENSINGTON, PA

File Number

BALH-930901GT

RECEIVED
OCT 22 III

QpPOsmON TO PETmON TO DENY

EZ Pittsburgh, me. (EZ), the proposed assignee of the license of radio station

WQKB(FM), in New Kensington, Pennsylvania, files herewith, by its attorneys, its

Opposition to the Petition of Allegheny Communications Group, Inc. (Allegheny)

seeking denial of the above captioned application.

I. Allegheny Lacks Standing to File the Present Petition to Deny.

Allegheny d~ not allege that any of its principals reside in or near New

Kensington or that any of them listen to WQKB. Nord~ Allegheny allege any

economic or other cognizable interest in support of its claim to standing. Nor does

Allegheny claim that it, or any of its principals, suffered injury on account of the

substantive conduct alleged in the petition. Instead, Allegheny asserts that it has

standing to file the instant petition on the sole ground that it is an applicant in MM

Docket Number 93-88 for authority to construct a new FM station in Pittsburgh,
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Pennsylvania, which application is mutually exclusive with the pending EZ

application for renewal of the license of radio station WBzz, in Pittsburgh.

Allegheny is a mere applicant, and the Commission has long, and consistent-

ly, held that mere status as an applicant is insufficient to confer standing, see, e.g.,

Theodore Mallyck andAl/Qun Corp." 9 RR 2d 550 (1967); WIBF BrOfldcasting Co.,

16 RR 2d 263 (1969).1 While citing no precedent whatever in support, Allegheny

asserts the novel theory that the public interest finding necessary for grant of the

present application "would injure Allegheny, which is contending in the renewal

proceeding that FZ should be disqualified" (Allegbeny petition, p. 2). Allegheny also

contends that grant of the present application would, in some unspecified (and

unclear) sense minimize any diversification demerit in MM Docket Number 93-88

predicated upon FZ's Local Marketing Agreement (LMA) with respect to WQKB.

Allegheny's lack: of standing as a mere applicant is in no way remedied by its

novel arguments that grant of the present application will in some amorphous and

In WIBF, BrotIIlct.Isting Co., supra, CATV fraDchisees opposed a television
assignment application and alleged that they had standing to do so on the basis
that the existing license had filed oppositions to their certification and other
requests pending at the Commission. The Commission observed,

"In a sense, petitioners' status is akin to that of an applicant who
seeks to participate in proceedings involving a' facility other than
the one he has applied for. It is established that a mere applicant
does not have standing to participate in proceedings on another
application on the basis of a claim that he is in competition.
Mansfield Journal Co. v. FCC, 84 US OC 341, 173 F2d 656. The
pendency of petitioners' CATV petitions before the Commission
underscores the fact that petitioners are as yet only applicants." (16
RR 2d at 266, n. 2).
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unspecified way affect it adversely as an applicant in MM Docket Number 93-88,

see WIBF, Broadcasting Co., supra, fn 1.

n AlJelheny's Arpments Have Been ReJec:ted

Although Allegheny nowhere acbowledp it, its p~nt Petition is a repeat

of its 1991 Petition to Deny the license renewal application ofEZ station WBzz,

the identical allegations, documents, and arguments having been p~nted there.

The present Allegheny petition adds absolutely nothing new. By Hearing
"

Designation Order (DA 93-361) released on AprilS, 1993, the Commission

expressly rejected all of Allegheny's contentions. A copy of the lIDO is provided

as Attachment A to this Opposition.2 In fact, Allegheny has asked the Presiding Ad-

ministrative Law Judge in MM Docket Number 93-88 certify an appeal from the

lIDO to the Commission, and he has refused to do so (FCC 93M-218, released May

3, 1993). Allegheny followed with an unauthorized appeal from the lIDO, which

remains pending.

m. Allegheny's Contentions are Patendy LaddDg in Merit

EZ will not burden the record with a repetition of its showing that

Allegheny's allegations are patently lacking in merit beyond supplying, in

Attachment B to this Opposition, a copy of its 1991 Opposition to Allegheny's 1991

Petition to Deny. Suffice it to say that Allegheny's contentions have not gained merit

with the passage of time.

2 Allegheny goes far beyond failing to acknowledge that its contentions have
been rejected, stating that "[t)o date the Commission has failed to consider the
impact of this flagrant case on the qualificatioDSof EZ" (Allegheny Petition, p. 6).
This is false.
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In view of the above, Allegheny's petition, filed without the benefit of

standing and in the fa= of the earlier rejection of the specious arguments made here,

must be dismissed or denied.

Respectfully submitted,

By Isf BajDFT K. KraUS ~ #J1(
Rainer K. Kraus

By

Ko'I1!BN .t N
SUrrBlOOO
1150 CUTAVBNUF. N. W.
WASHINOTON. D. C. 20036

October 22, 1993
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DA 93-.361

.........
P'ederal e:- e-......

WashJ D.c. zt554

MM DodaIt No. '3011

AIIIPeft,'i P...... to Deal
~. On June 28 1991. Allqbenr filed a pelicion 10 deny

U', renewal appliC8tlon for Station WBZZ(FM). AIle
IbellY requaa 1M specification of five issues relatin!: to
EZ's ....lbioBS to be • Commission licentle. The five
isIucI uc alt bIIIId on manen which .'Cre the subjecl of an
arbitration procetdins and t",'O civil luits involvi"a
wazz's former news director. £Iiubclh Nehon Randolph.

HEARING DESlGNA'nON ORDER

By the Chief, Audio SCrvices Division. Mass Media Bu'
reau:

1. The Commluion. by the Chief. Audio SCrvices Di
vision. Mass Media Bureau. actlftJ pununt to delepted
aUlhorit)'. has before il for CONidel'ltion: (al the applica
tion of EZ CommunlcMioDi. Inc. (EZ) for renewal of
license of alion WBZZ(FM). PitllMfIh. Pennsylvania: (b)
the application of Allqheny CommunieatioM Oroup. Inc:.
(Allepen)') for a construction permit for a new FM ltation
on Channel 229B at Pittlburp. Pcn..,l".nia: (el a Petition
10 Deny the WBZZ(PM) Ilcenle renewal application. filed
June 28. 1991. by Alillbefty: (d) an Opposition to Pedtion
to Den)' filed on July 29. 1991, b1 EZ: (el a Reply to
Opposition to Petition to Deny flied on AUluSI 19. 1992.
by AlleJheny: (I) • Pollllon 10 Dlltnlll or Deny tiled on
Decem.ber 6. 1991. by EZ: (&) an Opposition to Petition to
Dismiss or Deny filed On oec...., 19. 1991. by AI
Iepeny; (h) a Reply to Oppoeitioa Ie '-tition to Ditmi.
or Deny filed by EZ on JUUU117, 19'2: and (i) a MOllon
tor Lcl~ to Respond to Reply to Opposition to Petition to
Deny filed on February 7, 1992, b1 AIICJhcny.

In rc Applicaions ot

EZ COMMUNICATIONS.
<INC.

For Renewal of Uce.. of FM
RIc1lo Slition WDZlCFM) on
Chad"el 2:!9B at
Pittsbu'lh. PennS1'lvania

A~GH~NY

COMMUNICATIONS
OROUP.INC.

For a Construction Pennit for a
New FM Bl'OIdcast Swion on
Channel 229B at
Phtsbursh. Pennsylvania

Adopted: Marc:h 26. 1993;

yu. No. BJUf·910-101C!

FUe N('I. HPH-910621MC

~...ad:AprI15.1"3

Bllrqround
3. 1ft the arbitration proc:adin,. an arbitrator lusralned •

pvance broupu bv the American Federation of Televi
sion and Radio AriillsoPlflsbur,h on Randolph'S behalf
alle,lna tbal RadClolph had bee" "Tonaly discharptl by
EZ. The arbiualOr's decbiun finds thai from 1986 10 1'1'8.
while .. Will a newscaRlr for Wau. Randolph had heen
1M subject 01 repeated insullinl on-the-.ir remarks uf a
HXUlIIy provocarlve Ularl b~' tWO WBZZ announcers. The
.tbitraeor determined thai. afler One liuch incident. Ran
dolph Mcame 10 distressed thal sbe could not JO on the lir
.nd left lbe swion withoul complerinl her final ne'ltS
,.poni"a "JIIlcnts. t Afllr she left. WBU's ,.ncral n"n·
... slollplncled tbe tWO anftOuncers .nd inSlhuted .n in,;'"
tl...* of the incieant. When RandOlph returned to work
laW t de)••he 'II'" placed on lea".. of absencc pendlftl
an i" iption. SUbsequently. based on ber unauthorized
failure .. fulfill her Ol\1ir .-ianmCltt. WBZZ tcrmin.ted
RaadoIpIl'1 emplO)-mtn&. t:ltlmattly. the arbltruor found
thal Readolpb's walkiDi off the job .·as realOMble. and
.warded her tevennce benefits. An action inscitultld by £Z
to aeate the award was denied (O"il Action 8&-2636).

4. In addition to rM Jl'ie\'Ince. Randolph filed a com·
plalnl apinSl EZ and rhe 1"'0 announcers in the Court of
Common Picas of AI1qheny County. In her suit Ihe
soup" dama&eS for defamalion. intentional inDictiun of
emocioMJ distreu and inyasion of privacy (Cue No.
OD88-0173O). Randolph abo filed a sex dillCl'imiulion
complaint with the rcn".ylvania Hulftln Relations Com
million .·bleh raulted. in the issuance of I rl,ttt to sue
IIl1er. Randolph Ihen eommenc:ect • second eiyil suil
.pinlt EZ in rhe court of Common Pleas nf AIIe,he"y
Coun'Y (Case No. 00,1,1.22010). On February 14. 19CJO.
,he jury. in cae No. 0088-02130. awarded a verdlcl In
favor of Randolph. While appeats On the jury trial were
sUlI pawlin" both c:ua (0088-02730 and ODII9-22(10)
were ....lecl simultaneously by the p.rties. The settlement
'areemeat provided that Randolph ..ould not file or assist
in the filinc of a comptalnl wlltt the fCC .nd thlt if caUed
upon 10 testify concernlnl the SUbject matter of her taw
suies she ---ill ROlon thll'.0und that lihe is prohibiled from
doinllO by court order. By Order dared July I. 1991. lhe
judp in case No. OD88-02730. ordered the rec('lrd sealca.'

,... .............
5. BIIld on the abo.. record. Allerbeny requests thai a

news diMonion issue be specified , ..Irut EZ. AUeshcny
contendl th.t U's on-the-air r8pOrt that Randolph. •
-public ftcure,- had enlQCd in sexual improprielY. cun
saituted news. 1ft its Oppo.sltion 10 Petition 10 ~n)'. EZ

I IA ibis iDcident. an IDnouJICItI' fI'Oftl a IUlion llliliated with
WBZZ caJled in a -jok.- 'boial Raftdot,ea. which lhe armtralor
found -ItlludellO tbe perrormaaee of oral _s.-
~ lJy letler elated April 27. I•• RaNIoI,h ftled It complaint
with the FCC', EEO Branch a1kp_, !lU cliKrirnina,ion. On

1

June 20. 1991. the rwqUfttld whhdrawal of her lener.
, Before the rl"COftl was ord~red ,..lecf. Counsel for A,lIe,lwny.
on JUftl 1, 1991. reviewed il arut oblained ift(a,rnation whieh
Allepefty submits in 'uppon or ilS petition to deny.



points out dill rbenl II lID _ Ihc ........,
ofIensl'¥e ......rka ...c made d&U'ini or were ""
inltnded .0 constitute news.

6. In If""", '" ANriaI, :!O PCC :ad 143, 1'1 (1969), the
Commfsljon foudCI thal ·(r'.... or iaI the news is •
most heinous act .- ,be pdlie i _ - He.... ho-
~r, then is 110 trricIenIlI _ the -.-_ co~ina

a.ndolpb wert made in tM COrKeld of • news broIdcIII or
were intended '0 cofttChulC news. MONCntr. P"'" the
enrcnainmn. contexl of .he .........n..... do ItO( beliewe
that the l_nID& public: would COnstnifl lhe ..temenl IS
news. Consequently. we will decline 10 ICId a news distor
tion Issue.

......, ....
7. AUepeny nU.. on a i ion by the arbitrator

tlw the narure of the ...rial b -lewd. 0«'0-
"we, IOphomoric. III IMd IaMC and beJOIId anwhlnl that an
employee should be subjec.ed 10 - C*l if tbe, are pan of
an 'entenalnmenl "'''lele.'' to ..... for the speciflCllion
of an issu. to determine w....her WIZZ broMcul inde
cent material In violation of II U.s.C. Sealon 1464. AI
lelheny nOles that Ihe mawrlal WIll brOidcaR ill the
marnin&. a time period WMII c"llcirea may be in the
.udi.nele. Clli,.,. en.. AlIWricM TV MIl.~ Co., I~••
66 JUt 2d 1557 (Mass Media B&U'. 1919). AltepcllY allo
cites tbe coure'. holdin& in .VOIIItW COIfI"tuuUUdOIlS COt·
poItllitM v. FCC. 900 F.2d 3S1 CD.C. Cir. 1990) rejectin& a
Commission rulinl thaI excluded the considel'llion of Db
JCenit)' broadcasts in tbe re""" mmut.

8. The Commission lias deft...~ indecency _
Ilapp or IMterlal thaI. in conlUl. depicts or describes
in terms patently orrensi.- IS mcaurcd by contemporary
community slandards for the bl'OldQll medium. sex...1 or
ex.ctetory activities or orpns. Indecent propoammin. COn·
lalns saxu') or ac18ton refe...nca that do nOI rise to Ih.
le"el of ~bsc:enity. As s~h. indece'" mlterial is protecled
by the First Amendment lnet canDO( be banned enlirely. It
may. however. be restriCted in order to avoid its broadcast
during times of cbIy when lher. is a rtIIOnabl. risk that
children may be in the audience. CoMistent with existin.
c:oun decisions in this area. lhe Commission currenlly
prohibits Ihe airinc of indecenl mMCTial belween 6:00 a.m.
and 8:00 p.m.' S#f Atr;OII /0' CIIiIMII'S T~Jevuiolt v. FCC.
852 F.2d 1332 (D.C. Cir. (911). The COtnmission will act
on an doc:umentecl complaints of Indecent or obrc:ene
broadcastin, lhat it receives. Oi""n ,he sensitive natlU'e of
lhe cases. It is imponlnt thaI the Commission be provided
as fuu • record as poIIible to nah.ace lileption, of ob
5C~ne or ind~nl prop-ammiftl. Coruequently. the Com
mltSLOn reqUires ( I) a tapc. transcript. or siptific:anl
excerpu of the prOI"m: (2) the date and time of the
broadcasl: and (3) Ule call sip of the station involved.

• In hs Ill,." Md Ot*r. FCC 9J-U. releatld JUU8ry zz.
1'191. &hI Comml.ion Idop1eII I rule &II illlplanwnl a Cort.,..·
si~11 mlncaale '0 prohib1' the .... 01 hldKIal propun·
mini (a) bel-.ell &:00 a.m. l1l4I 10:00 p.m. by Any public
btOldcul ltatiOlll &hal ... on lbe air at or .lore 12 Inidni,ht:
and (b) bel_a 6:00 a.m. ud 12 .........' .... Iny ,"hel llelio
"ation. The nlw hours WIre 10 '-come .&ct,,,. february 2$.
I9QJ••How.".,r. tilt D.C. Clrcuh Co\In of Appeals has StAyed the
eflictlvcnas or the rule. 51, AaioA /or CIIild~II'J T,IIlIWDIl ••

z

,'-'. >..J , .... r '- .... _

9. W........ in 1M Iaswlt ca.. the federal eommuniaUDM Collllllillioft hII received no com,._ .tlqinct'"~ of i.....nt ...... by W8zz. Moreover, we
__ .... nellber 1M court nor tile arbitrator reached a
.s.nniMIioa 1l1li lile maaerllJ bJ'OlClClSt by wazz was
• .... 1~.I11'" or indecent. The artIltrator and 1M COUrt
___l.-on. ... directed .0 the iml*' of the btold
c:-. Oft u anplo,et otlhe IlIciOn and not to whelher lhe
......~ ... C*Cene or Indecena.' Moqoyer, AI
......., ... not provided • tape. tr'alllCfipt or ll;PiRan.
ponIoD ., the broadcMt in q"estion which would permit
che eo..iMion to make an independenl determination
tbM tM ItroedcIIt maclCr wa either obscene or indecent.
........ tills doc:u "'U01l we are left to speculate as to the
... CIOft*' of the bIoadc:eSl mauer -hieh
.. Reftdolph. ,.. a final maner. even If we were to
8M the Mjoke- hIe.f WIS IDCleCtn&, we would be dis·
incliMd 10 _tpara all issue aplllU EZ baled on an
........ident which .pperendy -as never reputed. Thls
is ......., to I" ' of the .Yidence that upon lcarninl
of .Ite .,.....- ment rook Immedla,e IClIoft &1 'us-
.....'.. 1M a.noullCllfS responsible and inwStllllin& the
ineirlen,. Under thele circumstances we will not specify .n
indeccftCJ .ue.

DIscs L 1.ldoIt ....
10. AlJltbeDJ alia _Its .n issue to delermine whelher

EZ wiolMed Seclion 73.2010(.) of the rules which prowides
U* -110 penon shall be discriminated apina in emplo~

..... b, sucb _ions bece.. of... tex.W Ala.,MnJ con

..... UIal by ...,;ec:alill Randolph .to sa....., uriented
-"".- Ittindolpll WIll compellecllO ."me 'he role of a
st~ -bimbo- • a condition of her emp60ymenl.
In lu tion, EZ points out thai Randolph w. paid 10
p.dc..... in an eatenainment pfOII1lm and that her suit.
b-.I on mnarka by ... cooperformen whie" were in
tended 10 be m....lc. was a hiPly unusual claim for
which the... is I1n" or no precedent. Finally. EZ ftOCeIthal
there is no bMis for 1M requested laue begUM Ihe,. has
been no lliepdon Utat· W8ZZ's female and minority em
ployment record w. deflCienl.

II. A lOX discrlminatlon luue will not be specified.
s.&1on 13.2080 is clelipcd to prncnl dilerimlnatlon by
I~ on Ihe ba5is of race. color. rellpon. national
or... or sa ill the recruitin&- llirinS and proMOtiftl of

~-noIRJlN!!naPolI I. Jiltl' 6r I 01 •
• IaIlt.r on w IC ny

ben 1M subject of two lawsuits by Randolph. Thete Ilw
IUds ...". been settled While appeals were still pendinl
Under tbis circumstance. we arc disinclined to splICify an
iJMMl. s.. ,., ~, CIw«., QlUlliflUliqlls ill
BroMkM U«1IIbtI (PoIJ.c, SliWmnat). 102 FCC 2d 1179.
n.63 (1916). ,«01&. ".,..4 ill ,.,,, d~,,"4 ill put. I FCC

FCC. c.. No. 93-1092. ew. fil. F.bnJary 13. IQ9J.
, ,. Iltil ,...,.d WI ... 'het tile arbitra_ found thl~ "The
joUI ud IUIIIIIdve retntrks thaI -... dlrec'" 10 her ,Ran·
..., ... I oftnthoc. tophomorlc. I" bIcl us.. llftd be·
,.... -JIhlnl t aa .aptoyn stloukl ltave 10 be lubjcclcd
__ IfI.)' arc pan 01 an efta-nainlMnt vehic...• AwaN 01
ilrllfnlor. (Cue 1'10. ''''300-0(64088) dated November 16. 1988.
AI"" 12.
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Red 421 (1986,• .".., tIJMIUuM _ ...... •V.,;o".1 Associ·
GIioII for """ S,OtUk,.,., ". FCC. No. 86-1179 (D.C. Or
JUDe 11. 1987).

ad MlIrIpNIIltafloa ...

12. AUelheny ,contends tbIt 'M e--...... has reco,
niMd &bat -civil aaiIreprtIeftUltio.. DOC Ul¥OlvlD, JO¥eI'ft
men..l uniu InI)' be ......nc 10 a ~cr'l chlnc:ter
quaUfications." Pofgy SM.".,." ,.;.. " ..d III ,.", 6
FCC Red 3rW8 (1991). Here. AI......y concends. EZ
broadcast a civil misrepraenwion coftCU'nlnl Randolph to
~he p::ncra' public, Consequently. AI......n)' contelldl. an
ISSue 1$ warranled to determine llae lmpllCl on F:L'. char'
aetl\' qualirlCations of Ihe decision of the arbitralOr and 1M
8djudication in Cate No. 0018-02730.

13. A Civil misrepracntatlon isIue wlJl nol be speclfitd.
In the Commiulon's POUC1 SMmwtu. the Commission
afwr NCOpiaiftl thai -'CNIW eMl .........nt.llons _. may
be relO'lanl 10 I broadcaster's '1_UrlCMions.. seated that.
"[n)nenhellS$, bUeCI Oft our expertenc:e, ~ beline that
the cacqory of civil mlsreprete""'1on is 100 br«*l 10 be
prelumplivel, ralevanl to • broaOaAer's qualirlCllions.
(emphasis M&pplitd) Id. The Commiaion also sUlled thai il
may con.ICIer such mltte11 on • C&IHJ)"'CIIK basis. Id. In
lbe instant case. where the litilltioft "- ende.J in a llCnle
menl to the apparent satisfaction of the ran1es. further
in~iptlon of this mltter iii nol WIIrrlntcd.

.u.e of Process ......
14. FlnaUy. Allepen)' conte_IbM Iddition of'ln .bue

of process issue is warranted .... the llCu&emcnt EZ
entered into with Randolph WII desiped to obstruct in
quiry by the Commission. tn IhiS reprd. AlIelMn)' nOIIS.
Randolph is Oblipted, under Ihraal of contempt. to refuse
to honor any subpoena that miPt be iIIued by the Com
mission and lhe record in lhe lit""iofl has been solid.
AUeeheny poillts out WI 1M MUlemeDt followed SOOft
.her the release of lhe Comm1sllon's rwconslderadon of Its
Policy SUUtnrt/U. Accordi", to Allqhcfty. Ihe reconsider
Ilion crealed uncertainty as CO whelher the Commission
woaald view the deftnwion Kllon II I relevant FCC mIr'
ter. Thus. AlieaheD)' conc1uda,lhe ..tlemenr WII an efron
10 preclude FCC scruliny. II is well 1eU1ed. AUe&heny
~taleS.. thai it is.n abuse of pl'OClell for I part)' 10 attempl 10
Induce, entice, coerce or otherwitc improperly influence a
witna5 or prOlpective wiu_ in • Commiuion proceed
IIlI- CiltnI, CItIOlltdt BIOM,.", Co.. 19 FCC 2d 240. ,n.
'-d, 23 FCC 2d 162 (19'70); H.,w, ~IIIICO".,
3S FCC 2.d 94 (Rev. Bet. 19n) and KtI1't S,..;,Ja Enu,prisa,
98 FCC 2d 675 (Rev. Bel. 19M). Finally. Allqhen)' con
lends lhat the sclllement Intcrfeta w6l11 AliCJhen)"s rilhe
10 Obtain info~tftl;U0n far Its pelidon .0 duy EZ's pendin&
renewal Ipphcauon .nd may be violative of Section

• We allo IIOtI that .......,.... n:pur1Id la "" ar-
lIi1rator', ..... and 1M COlIn '*' all ..... In tile
CIDD*\ of COIIIICIk skl1l whida In d:.. " pan or
WSZZ'l ttl..naiRmnt .. cliIlncllMcl 10
find that comllNnu In 10 an4 whkh we,.
broMcut wilh no iaw" IA 1M ,..uc COftllitute I ·civil
mi~PNMntltion.- SH 1'06 /fi_ 9) FCC lei 117.
U9 (1413). wba,. th. e- WI misleprnenUilion
MCnIU'Uy Includel aa inwn IA i .
7 1A ID cn., 10 Sho., e-c. .. FCC Rat flQJq (111II9). tIw
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73.3519 ., oW' nales which rtSlrielS pa,mtnu in exchlnae
for Nfr'aini"l from flllni a petition 10 d.ny or informal
objection.

l~. All Ib_ of process itaue will not be specified.
__ 713519 prohibits -peyrnenu in cxc....... for with
d.....' a ..... co 'U. 0' reminin, from fllln, a petition
10 ..., III inferma1 objection.II H.re chere is no evidence
tIIIt Jt.iIIl'olph Ih.....ned to file I petilion to den)' 0'
,...... objection. Nor is Iber. evidence WI the payment
to IaadoIph .. in eJlChan,. for her acneinl not to file a
,.ihon to de.y or i"formal objccUon. Morco"Cr. whiJe
AI......8)' is correct in iu conlenlion Ib.r, III luempl 10

I...,....., In'haencc a person wI.h informalion would
COftIIhult an .tJ... of procaL none of the cases ciled by
AI"'-n1 suppon Ihe concl~sion lhal enMrinl into an
....... to 1eU1. a civil suit. coDsdtules SUCft an im
p..,.. lftftuence. AI"'heny's contention that Ibe settle"*" ....menr l"frln,. on III rl,ht eo oltcaitl the
l,,"'--ion it ...... to successfully chaltenp EZ's license
r.....1 is .110 witboul merit. AllePen)' has the ript to
...her all lhe Informalion concernlftl EZ that il can. con
"nl with the law. This It apparentl)' has done. We fail to
.. how the setllement aveemenl ha5 violaled any of AI
Iqheny's 'l,hes.

a's ........ to Disllliu or Deny
16. On December 6. 1991. EZ n... a pecldon 10 dlsm.

or deny AI1eIhtny'J applicalion. In ils pelition. EZ claims
.haI AI......nis application is leehnicallJ defacienl lind
m" _ dlsm__ becaute it faik 10 provide proteClion 10
WOI()(fM,. ML Vernon. Ohio. as required by Section
73.1U of Uae Commission's Iltlle$. In iu reply 10 AI·
leaM""s opposition to iu petition to dismiu or den,. EZ
f~"~r .,... lhat Allecheny's .pplicalion should .Isa be
ddM" beca.... It fails to protect a propoul to substilute
ehMnel USA for uftocatpied Channel IDA • Barna
bolo. Peusylftllia (MM Dockel No. 11-433).7 EZ contends
thac .... lhe Commission. in Its Fin, RfIIO'I 4JIUI 0,••"
4 FCC laS 4780 (19'9). abolished lhe Ctllll~fOII Policy
wltich permltlecl challenpn eo specll)' In incumbenl Ii
ce...·s Ifttenlll site Ind technical facilities. chillenlfl5
ar. 110 Joqer eliliblc for sectioll 73.213 ProctlSilll.ll In ill
o ition. AUqheny ftOCCS thai EZ's 6IcJ1lci• .,. al..-)'
shan 10 WOIO by 36.~ km and that • panl of its
....icadon would reduce lhe shon-spacin& by 1.9 km.
Wletl rqard 10 the Barnesboro proposal. Alle.lMnv con
ICnds thac It is only a proposed allocation .ncI. as sUch, is
not entitlld 10 protection. Faarlher. Altepany .rpes thll
10 .fty section 73.113 processiftl to renewal CMlJenpn
would impermillibl)' impose disparate l'CquiremenlS on
lhem Ihac would creale • pro-incumbent bias in compara
ei"C hariftlS. CUt"" LAs Vt,1IS BfOtIIlCGII", Co. v. FCC.
589 F.2d 594. 600 CD.C. Cir. 1978). wherein lhe CGun

Cte··.·. . by .he Chief. Allocations 8raacb. chlftJ'ld the
.......... allocation to KCOmmoUlt CIt",r mocIifiCiliOlts of
tM T.... fII Allot_AU,
• __ 1J.213f1 icIes lhat. with fftPICI 10 IRndlachered
ilIOn s (taatioAs on which lbe short",pacina I."
I or Nove.... WI. 1060$). I "Insmin.r site or aechoical
........ may be modified 10 lon, IS lhe ,ropwacI l mV/m
_ ....r -Is not Uteadtd _rd. lhe I mVim COOlOl&r of an)'.bon...,.. IUltion,-



faul. lhe Commluioft lot I....i.. an unralOlllltl1
.rtct financial quallftcadoas __na on I rene"'ll wi·
lenaet •

11. W. will ftOC dlllnill AI ,'I application II ra-
niCIU, dlftc:ieDL Here. AI , .. Mkiftl 1M llce_
currenUy controlled bJ EZ. Out ......rIDlItuc17 sho_
I'" I" COIltours of liZ', ea.i., nd funlter in
the diNCIion of WOI0 t do &he COftIOun of Allq_,'s
prvpolOCl llllion. eo I'. a ...t of Allqheny's ....
pUCMlon would nol nsull ia .. i-.- 1ft radwion 10
ward W010. Where ......1 would not illClUllt copizalt..
interfvenCill .bove .nd bo)OlId I'" prtICnd, caused by lhe
CJCiItinc liccnlee Itle Comm__ Will aot dismisl or deny
the cha11enpr's appll,*ioD. Sft, lIoyu /IIInNlliotull BrotttI·
c";"', 2 FCC Red 1368 (1917). "'~r. while lbe COlD-
mission did ellmlna&e lhe C presumption in I"'.
Chat presumption onl, ,. 10 u.e 'lability 10 a c.....
len"r of an incumbent liccftIet·, lid Byeliminatl,.
the presumption. howe".,. lhe CoMIIMIIion did not e....
che challen..,.·s ripu 10 haw III _ ..ion pf'OCll.-J un
der ttlc ....e standards. taw illCttlMlnt·s. In Alii"""'"
01 P." 13 01 lit. Co""""'"~ .11III • l'.mtiI SJron-Sp«H
F.W SItIIitHII Asst,,,,,..,, ., IJIirrI DWaiOII4I "lIN.,..,. 6
FCC Red 53$6. S364 Witt). 1M COIIlmillioft specirlCllI,
stated Itlll II would pennll ....1... tMn-s'" lieu_
10 relocate CO another simUarly shon'!lplCld sice. provided
the current overlap is not illCl"•••d We.. wilh AI·
lepen, lhal, under tMlc circum_cu. 10 preclude lhe
ProcelSlnc of its applicalion ,.,..nI 10 Seaion 73.JIJ
would crate an Imperm........ ill fl.' of the incum
bent liceauee. SI. LM V~ ,tOIIIIc...,., Co•• ,,,,,,.. AI
lepeft)'s application. Itowewcr. iI llbon-spKed 10 1M
Barnesboro nue-maklna pro,.." Here. Allepen)' has re
q"ated Section 73.:!U pl"OCllliq with reprd 10 che Bar
ntSOoro proposaL AI........,·, 5ecIion 73.:nS 'howl....
ho.....r, did not Include a ........... waiver of the note
to subpan ,e, of Sec:tloa 73.21.5 wtIIcb StI&eI Iblc 1M
Commission will not acccp& .,ticltions lhac specify $hon
spaced ant.nNl locations pursuant 10 th. section where 1M
proposed discanee Mpenion is .. than Ihe normally re
quired di5tanee separalioN in Scion 73~ by more lhan
8 km. COMCqucntly. t\Uqhen)' is no« ill compliance wilh
Section 73.215 with reptd 10 lhe larnaboro propogl.
While AlleJhany need not proaea the ....MIboro proposel.
FCC policy requira lhat. Ihould IhIt proposal be adopted.
AUepeny would have 10 pfOlllCl the aUOlmenL Therefore.
• ny subsequent lI'ant of Al......nfs application shall .,.
made conti"aent on the outcOme or MM Docut No.
87....33. Su, S"~ P• •V."Uk MIl JIIIl1 CNIw«. J FCC Red
148 (Chief, Audio Senrices Division. 1911).

18. We nole. hoYo'ner. IbM Al.......y iI'hon-spawd to
an allolment on Channel 229A It North Madison. Ohio.
The Ikpon MtS artS." 7 fCC Red 7163 (1992). for this
allocation was released on ""owmber S. 1992. and became
effective December 21. 1992. Oftce the allotm.na became
effeclive. Allqheny ... required to elimin.te the shon·

• w. _. lIIal Ilodl .IM HanaI ....... ,..i.ioa for rule
makiA, IftCl tM Allqheny .".... wen GIecI prior to tlse
eRecdve date of I" rr Main of CiItI/IiIa .'W." APlJUceliMl
IIItII ,.tiIiotu for Ruk--.., • .A..- ". F." rebl, oj AIIDI·
1IW1IU.7 FCC Red ~17 (1"2). /IML
10 A defee. will nOI NlUler lal'oft u"KCcpuble fOt
filiA, if lbe MedH iefonlwioa aa lie detiwd. conrld.n,ly and
reliably. dr.winl on the .pp.licaliOA ... whul•• Sft. C(MC"""V.U., Wi,.l.u CO'PD'8Iiot&, 1 FCC led ~.:! CIIN:!).
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.
...'......... die AI......., .pliQliOft .... 'fdtld ..
fDn I'" me. 01 t'" RlIJOIf IIUI OrMr, AJJecIwny will be
.... thirty ." fro.. I'" relale or 'his Order In wbieb to
• ......- ill ap,liclrlon 10 eliminate the conOict with thc
NonII MadilDn. Ohio. allotment.

19. EZ further contendl thai AUepen)' application
....... -. dilanisMd becalllC it wioIata Sec:don 73.316tb)(2)
of our ru" wlllcJt proldblu the lulbori8don of dinlc-
lioMl ••eunas tblt haw • radJaclon paU,", .hich ......
MOrt tllln 2 dB per 10 ...... of azimUlh. AU '.
lIo r. on A"fUIl 30. 1991, IiJDeJy ameadccl. ;,w, .,
the neerlna ponlon of Its application 10 modify Its
dl..moul antenna proposal. EZ. utllilinc the relall" fteld
IllMaIMions fIN' Al......n1" new proposal. arc- that AI·
.......,.• applicllion, • _..nded. is still in Yioiadon or
Seaio. 73.31'Cb)(2) of our rules. Finally. EZ contencl5.
AI.......y WI.t 10 11II. lhal its .....nna will be mounted
-in MlOCN'CIaftCe with spciflc Iftltnactions provided by the
..lHItIcturer,- and lhat wno other antennas o( Ul)'I)'pe arc
........ on lhe .me lOWer 1e.,.1 • a directional Inaenna.
.... tMr no antenna of .ny type is moUfttas wilbin any
heriIoMal or wnicaJ dlllance specified by Che InlCnna
....uflcturcr _ Mi........1')' for proper diracdonal op_Ioa.- • NqUINd by Sections 73,J16(c:)(S) ... (e)(7) or
0111' rules. NlpaCliwl,. In raponie, Allelheny contends
1M! 1M~ Media Bureau dOlI not require the SllIe·
.... 10 be .xplicilly made in coftllructlon permit applica
tioN .... lbat. in UlY CIIIl. the failure CO include the
......... would not _mn, dism...1of lis Ipplicalion.

30. AI......,.. .ppllcation will ftot be ditmillad fOr a
"ioIetioll or Section 73.316(b) on the r he lielet
........... PfO"IcIed 1ft Its .me menl. AI ny"s ap-
pUcadon would ..... lite 2 dB per 10 dearee rule. How
ever. chit i, noc the c:Me .,hen compliance with Ihe rule is
c:aIcU~ baled on ,he more accurate ERP dati .Iso c:on
IItned in the alllUdmenl." We will. hOWe¥ll'. require
All......' co amend ilS application to provide the sc....
...... raqub'ed ." currenl Sections 73.316(C)(5) and (7) or
our rules within lhin)' (30) days of Ihc relealc of this
Order.1t

:! I. EZ funhcr conlends that Allepen)' failed to notify
the federal Aviation Mmlft."'_ (fAA) of lIS ptopOlad
lDWIr' COllllructlon nen thoulb AlI.....n' pIOpOICI .n
iftCftMt In pOwer O\'tr that of the exilei.., WBZZ flclllt)'
aNI is withlft 20 naudcal miles of CreateI' Pittsbtarth Inter
utloftll Airpon. EZ contends t......ha AJlqhen)' proposal•
.fwn comblnccl with thaa of two OllieI' FM Ulions. would
iaterfere with airpon operations. Allqheny is pIOpOIln, CO
MOunt ill antenna on .n cxillin,lOWCr which .. clured
by I'" FAA (Slud)' ""0. 76-EA-~E.). Where .pplicll,.11
are proposinc 10 locate on cxistinc lO..,.rJ, the Commillion
dOCS not req"ire tbem 10 file for funhcr dearanee wjrh the
FAA. ll See. SectIon 17.7 of the Commission's Rules which

It FCC F_ JOI pecifically require lIN SlIbtaillioDor t _ ... na-. fallllN to Wppl'I...... .., not
COMIi, aft ICCqIaIMIiI)' 01 "adara.lily _Itct which wollid
,,"laire 01 AI......ny·s appIicalion.
II IZ COftw. tlW i, daes not appear feuible rot AI-
.....y to Joel.. h 011 ittp~ 10.., ...... of
lIN IclcaIieta of 0tMr 011 'hi to-cr ancl that. ,onuary
to " ,.$ claiIIl. 1M --'1' I. ftcilher FM ..inted or
Ilpial. AI y Pplaild lha, h wu Informed b)' AT"T.
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spedftes thole antenna ItnIClUfII wlUcb require fAA no
tificatiol\. In any ClIO. the fAA bM rqistered no objection
to AllePlay"s proposal.

n Finally. EZ COftllnds tbM AI........,·, tnYironmen...
....menl does ROI establish ••plil_ with the Amer_
National StandardJ Inscitu&e (ANSI) ....Una tor hulftln
exposure &0 RF· radiation beCa_ it (lila 10 ClDnslder the
ocher radio 'raMmi".r ..Ill_ oo-leIMId .. itt· proposed
slle. A Mudy by the ..... Media ......'. enpn.riftlltatr'
shows thai there are mUldp. contrUKUors 10 radio fre
quency raeUltion II A1lqbeny's p..poNd tower slle. There
fore. AU'SMny is ordered to IUbmit a cenifaoon eh••
before commencemenl of cONu'uctio.. an ••menl will
be"n ctleCt requirin~ all alions 110 ..... power or case
operalions II necessary 10 _urt worker sare.y with respecl
to radio-frequency ndialion when maintenance is 10 be
performed al ehe site.

23. The aatrs enllneerln, ••, Il1o re.1s lhat AI
lepeny's re5ponte to O••ion I. of section V-8 of FCC
Form 301. Which seeks Info......dOft conccrninc rccei".r
induced int.rmodulatlon Inrer1erafte:e. Is Insufr.eicnl. Spe
cifically our Sludy revel's UW Chere is tile pouibUiry that
AII_lheay's sllnal. when mWld with the .I.nais of two
olher Slations. WORD. PinI8urp. aDd WMXP. New Ken
sinpon.· hnnsylvania. would prod.. a .....1 whicb has a
potenlial to cause receiver-induced h..rmOlh.lalion inlllr
ference (RITOIE) on Ihe frequency of WI.£R(FM), BlIller.
Pennsylvania. Accordina'Y. AI , is ordered 10 in....
pte lhis mailer and submll a 1 to lbe presidln,
jlldae within thiny tla,. of the of chis Order. spe-
cificaUy KC8pCinC furl respoftllbility lor ahe elimination of
any objeclionable interfvena (incl_inC thai caUMd by
recei'WCrainduccd or other I". of modulation) to faclJlUes
in existence, facilities authorized. alNt radio receivers in use
prior 10 ....nl of lIS applic:.lticm.

24. In addition to its allepdo... co..,nina Allecheny's
en,;nttrin, proposal. EZ e:wIDS thai AlIef"eny's applica
lion should be dismi,*" or denied becaUIC Allqheny his
no r.al inlerest in servlna the n'" of the Pinsbul'Jh ......
1ft fact. EZ contends. AU....n,.s ,....nt. Hcrben E.
Lon,. Jr., a reslClenl of nonhwac WlINftllon. D.C. has
been inwlved in two other .pplicanCl Chal filed renewal
c:hallen~ .,.insl existln. li_.- wltich r.ulled in SCI
llements. IJ Alleaheny's l....nt ."Iialion, EZ noUlS. is
represented by the ume law ftrm tbM represented Lon,'s
other renewal challen.. - che law firm of Cohen and
Berfield. EZ curses thai the Aner ' application is bue
one more in a 10"1 series of UOIlS manllfac-
tured by chis Ilw firm for lhe p....,.. of e..nednc seu...
me.t peyments from renewal appUcuo. In this nprd EZ
cites WWOR·TV. 6 FCC Red 4350 (A.U. 1991), tl/fd, 7
FCC Red 636 (1992), appeal ptftdl 110m. a.,dell
514" B~C4IliIIl Limiltd 1' FCC. No. 92-1065.
(D.C. Clr. filed february 1•• 199Z) wbeNin an Administr..
tive Law Judae refused to approve a settlemenl alBemenC
between • renewal appliclml and a ~npr represenled

which owns aed mai..... ... lbe lOWer would
"'pporl h, alnanlla and lltlt _ ill l*IIpUance wltb
FAA paint aM UpUiDI requi -, cut. All......)'
Slata Ihal, slloullt itS PfOIlI*d lie properly obslruc·
lion marked. it ...111 1111. .a. 10 i...,. Illal It is before
elfeclUltiDC lts propoal. W, will not -1M" In Issue con·
cernlne "Ueehany·, propaent tewet.
U "Il.,any~ applicaaioa ..ca. Wl Lon. WII lhe pral.
denl... director. and I 2O.J9 ,.,.., owner of Potomac

5

bJ Co_ and Berfteld .r dettrlllinina Ihlt the chal
...., .... tlltel its application sole'y for tM PUrpolC of
--rinI a teulcmeau. In addition, E.Z coarendS tluil 1.1
....y·1 COUNeI. Lewis Cohen. in invcstipdna E2. vio·
.... Pnftlylvania law by kno.incly examinill8 and
dfIIII81..IIlC the record of a civil suit he knew to be
WIder COUl ordered sa1.

25. U', IllepliollS do DOl warrant dismissal or denial 01
Ute AI......y appliCItion. The facl chit Alle~h..y·s presi
dent .. in\'Olvcd in cwo seCllemenlS C10es nol establisb Ih.c
the AlleJMny application was filed for an. Improper pur
peNt. In rids reprd. we nO.e that both senl.menu were in
p....inp lnwlvln& licenses held by RKO C.aerel. Inc.
la the IUtO c:... lhe Commi5Sion specifically eftCOUreSR
lhe ."Iieanrs 10 Ieft'e. RI(O 0,,,,,,,1. Itte. fKHJ·TV). 60
RR. 2AI I.... (I'HI6.: RICO Cm~,,,l. lilt. tKHJ·TVJ, 3 FCC
Rat 5OS7 (1981). Simllar'y, we do not beli.ve rawt Ihe tact
I" A....heny·s in' firm Ms filed a number of apphca
tioM chat"n,i", lhe renewals of existin. stallons warrants
the COftClusioft lhal A'leIhcn)'s application was filed for an
ira".,... pul'polC. Sft F~$lIo LimifeJ P",IM,ship, 6 FCC
Red..,.. n.3 (1991). wherein we found SuCh claims irrele
V"'I in .erminl"l an appllcanr, bolltz fld~s. Moreover.
.".. t_-th we haw: conclwicd lhat an applicant repre
...... by the law nrm of Cohen and Berfield filed ill
a",alOft sole'y for the purpose ololKainina a settlemenl.
that .. nol ..bliSh thai ,.\Ilqheny did so. In any caK.
prior co the cbtU! Alte,heny flied lIS application. we
chu" .r rules co eliminate the possibility 01 a renewal
c..,Ie prondn, by selliement. FI'SI Rtpotl all4 0nJ" ;/1
., 0. \'0. 'lo1oI2. ~ FCC Red 4780 (1989). Thus. the
moti_iofI 1'1"" by £Z does not appear applicable to
AI......",.. Finany. che propriety of counse"s review of the
record in lhe civil sull hroulhl by Randolph (Sec para.
JraPb 4. JIIP''I is. non-FCC matl.r whicb we do noc lake
copilucl of unless It is Idjudlcaced by an IPPI'Opriate
trier of fact. 1'o/;q SMwM~III. 102 FCC 2d It 1204-5. More
owr. we IMHC chat it does not appear thai c:ounsel commit·
led any impropriety because lhe record "... not under seal
at che time of his revitw. (See foolnOte :!. SlIP''').

26. ACCORDINGLY IT IS ORDERED. Thai punuanl
to 5ectioa 309(e) of the Communications Aa or 1934. as
UIIeIICIed. lhe abow-eaptioned appllcarions are DESIG·
NATED FOR HEARING IN A CONSOUDATED PRO
aEDUfO. to be held before an AdministraU'WC Law Jud••
at a lime Iftd place to be specified in I subsequent Order.
upon the loUowinl issues:

la, To determine which 01 lhe captioned mutually
ac:lusi\le app'ieadollS for authorily to op...... on
ChanftCl 2298 al PltUburlh. Pennsylvania. would. on
a com,....t;". basis. best serve the pub'ic interesr;
Ind

a..1II .., CotpomioD. ID applicant tbal fi.... nncwal CMI·
...... ....... WOM5(AM). Bfthtsda. Mal')'ladCf, and \YOMS
,... W~. D.C.. llada uI .....ich wcre ow..- by RKO
Ceaen1. IIIC. Al.......y'l IpPlinlioa _ indlcaln tMt Lonl
_ a ,.,.,r ill LBW Parlnershlp. I Ihnitecr pu,nertllip ,hal
held a 13." percent in"me in Los "nilies '·.Iavision Plnller.
.... _leta lwi. iliad applicalions cllallenaina RKO Generll.
lac." lice... for KHJ·TV. Lot AnFIcI.



~--

(b) To delcrlftine, in lipi of &be t'Vtdence Idduced
pUnu&n1 CO 1M specified ..... which OltM applica
tions should be ",Inled.

27. IT IS FURnlER ORO£Jl£D. nat Iny collSlntClioa
perm1l awarded' to AII.....a)' _ a NlUII of Illis proc..Un,
llaall be mMc conlinpnt on the 0UICl0IDC or MM Dockec
No. 87...33. .

28. IT IS FURTHER OItDl!IUED in accordaftCC
wleh penpaph 18 heNinabovc. AI ' IbalilUbmit an
amendment to its .pplicadon to lbe prelidine Adml"ill'"
ti". Law Judae within 30 da,s of lhe relale of this Order.

29. IT IS FURTHER ORDERED. That in ICiCOrdlncc
with parqraphs Iq and 20 hereh,."... Alleeheny shan
submit the technical dall requiNd by Section 73.316(c)(')
and (eX7) to the pmidin, Adminilnad.. Law Judp with·
in 30 days of the rel_ 01 Ihis Order.

30. IT IS FURTHER ORDERED. TbIt in KICOrdance
with paraaraph 22 h.reina~. AI.......y shall submit In
amendment with the ~ry "niftcaaion to the praid
Inc Administrative Law Jud. wlulin JO days of the release
oftbls Order.

31. IT IS FURTH£R ORDEAED. n .. tbtl Petillon to
Deny tile WBT.z license renewal applaliOn filed June 28.
1991. by Alle&hen~' IS DENIED.

.32. IT IS FURTHER ORDERED. Thar the Petilion 10
Dismiss or Deny ftlCd December 6. 1991. by 1:2 IS DE·
NIED.

33. IT IS FURTHER ORDERED. That 10 .¥l1l lhem'
selW$ of an opponunity co be heard. the p.rtia herein
IIhali. pursuant to Stetion l~1tc) of lhe Commission's
Rules, In person or by anorney. wbhln 20 days of th.
r.lcue of Ihis O,d~,. file wllh the Commission. in lrlpU.
Ate.• WIUlTEN APPEARANCE. SlIdnl ." intcntion to
appear on the date fixed for the Marine and present cYi·
dence on the issue lpecified In this OrtUr.

34. IT IS fURTHER ORDI!RED. That Ihc partlC$ here
In 'hall. pursuanl to SCCtiOn . )11(aI(21 01 the
Communic:ations A("f of 193.a. 15 alMftded••nd Seelio"
73.3594 of the Commission's Rules pve SOTIa of the
hearin, withl" Ihc time and in the manner prescribed. and
shall ADVISE the Commission of the public.lion of such
notice as required by Section 73.359"(1) of the Commis
lion's Rules.

FEDERAL CO~~t::'lICAno~s CO~~ISSJOS

W. J,n Gay. Assillant Chief
Audio Services DI\'lsion

,
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SUMIIARY

In its Petition To Deny WBZZ(FM)'5 license renewal

application, Allegheny Communications Group, Inc. ("ACNI")

attempts to enlarge an unpleasant dispute that WBZZ(FM) had with

a former employee into a referendum on the basic qualifications

of EZ Communications, Inc., its licensee. ACNI has succeeded in

raising only baseless claims that demonstrate that it is

motivated not by the pUblic interest but by its desire to harass

EZ and advance its competing construction permit application.

ACNI's Petition is based solely on matters involved in an

arbitration and two civil actions brought by WBZZ(FM)'s former

news director against EZ and several station employees. The

first action, a tort case, was settled while cross appeals of

substantial issues goinq to the heart of the jury findings were

still pendinq. Like the arbitration, the tort case did not

involve any allegations relevant a Commission analysis of EZ's

character. The second action, which alleqed sex discrimination,

was settled at the same time and after several days of an

uncompleted trial.

From the torts involved in the first action, ACNI

extrapolates claims of alleged news distortion and broadcast

indecency. But no news material was involved in the torts

alleqed by Ms. Randolph. No one (except ACNI) has ever complained

to the Commission about the remarks made during the WBZZ(FM)

morninq show in which Ms. Randolph participated. The

Commission's policies against news distortion and indecency are

wholly inapplicable here.

l
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ACNI's contention that the WBZZ(FM) license renewal must be

denied because of Ms. Randolph's unproven sex discrimination

claim suffers from the same lack of support. ACNI's version of

this sex discrimination claim, which has never been adjudicated

and involved an unsettled and evolvinq area of the law, is based

solely on broadcast banter amonq morninq show colleaques that was

intended to be comedic. The licensee's settlement of this suit

certainly did not mean that it had merit, and the settlement does

not reflect adversely on the EZ's qualifications.

Finally, ACNI's claims that the settlement with Ms. Randolph

constituted a violation of the Commission's processes totally

distorts the rules and policies that the FCC has recently adopted

to curb filinq abuses committed by parties who litiqate only to

None of ACNI's alleqations are siqnificant. EZ remains

fully qualified to own and operate WBZZ«FM).


